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p r o v i d ee x c e p t i o n st os u b d i v i s i o n  ( c )  o r  ( e )  o f  t h i s  s e c t i o n  i n  

c i r c u m s t a n c e sw h e r eh ef i n d st h a ta p p l i c a t i o n  o f  t h e  p r o v i s i o n s  of 

e i t h e r  s u b d i v i s i o n  w o u l d  r e s u l t  i n  (i)e x c e s s i v er e i m b u r s e m e n tt o  

t h e  f a c i l i t y ,  o r  (ii)severeeconomichardship t o  t h e  f a c i l i t y  n o t  

causedbyc i r cums tancesreasonab lyunderthecon t ro l  o f  t h e  

f a c i l i t y .  I n  de te rm in ingsevereeconomichardsh ip ,thecommiss ione r  

s h a l lc o n s i d e rs u c hf a c t o r sa sd e b ts e r v i c er e q u i r e do nc a p i t a l  

i n d e b t e d n e s s ,p r i o rw i t h d r a w a l  of  a s s e t s  f r o m  t h e  f a c i l i t y ,  andthe  

f i n a n c i a lc o n d i t i o n  o f  t h e  f a c i l i t y  i n  genera l .  In suchcaseswhere 

thecommiss ioner  makesa f i n d i n g  o f  severeeconomichardsh ip ,the  

c a p i t a lc o s tc o m p o n e n t  o f  t h er a t es h a l ln o te x c e e dt h ed e b ts e r v i c e  

o nc a p i t a li n d e b t e d n e s s .  

( 2 )  Thecommissioner may r e v i s et h ec a p i t a lc o s t  component 

o f  t h er e i m b u r s e m e n tr a t ea p p l i c a b l e  t o  any f a c i l i t y  w h i c h  he 

de termines  i s  b a s e du p o np r e v i o u se r r o r ,d e c e i t  o r  anyo the r  

m i s r e p r e s e n t a t i o n  o r  m i s s t a t e m e n t  b y  t h e  f a c i l i t y .  

( 3 )  The c a p i t a lc o s t  component s h a l ln o tb ea f f e c t e db y  

a n ys a l e ,l e a s eo rt r a n s f e ro c c u r r i n ga f t e rM a r c h  10, 1 9 7 5 .  

( 9 )I nl i e u  o f  d e t e r m i n i n gi n i t i a la l l o w e df a c i l i t y  c o s t  
u 

p u r s u a n tt os u b d i v i s i o n( a )  of t h i ss e c t i o n ,t h ec o m m i s s i o n e r  may 

reasonable c o s t  of t h ee s t i m a t e  &a1 f a i r  and f a c i l i t y  w i t h  

due rega rd  for t h e  f a i r  andreasonable c o s t  of f a c i l i t i e s  of 

a l l o w e d  f a c i l i t y  c o s t  t o :  
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(1) every facility for which records on the historical 

cost or book value of land, buildingo r  nonmovable equi pment are 

not available or not verifiable to the satisfaction the 

commissioner; 

(2) every leased facility which, as o f  the effective date 

of this section, is not eligible for reimbursement pursuant to 

subdivision (c) of this section; 

(3) every’ facility which, after the effective date of this 

section, ceases to be eligible for reimbursement pursuant to 

subdivision (c) of this section and becomes eligible for 

reimbursement pursuant to subdivision (e) o f  this section; o r  

(4) every facility whose construction was completed prior 

to the calendar year i n  which this section becomes effective and 

whose initial facility year occurs in or after the calendar year 

in which this section becomes effective. 

(h) In the event that a facility fails to submit information 

necessary for the implementation o f  this section, after notification 

pursuant to subdivision ( f )  o f  section 86-2.2 of this Subpart, the 

capital. cost component of the rate shall consist of interest, if 
reported, and amortization not in excess of the lesser of the 

amortization payment required under capital indebtedness, or 2 1 1 2  

percent of initial allowed facility cost. 

( i ) ( l )  The limitation Provision of Paragraph (e)(5) of this 

section may be waived for certain qualifying facilities. In order 

to be considered a qualifying transaction, all o f  the following 

I 
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(i)A s a l e  o r  t r a n s f e rb e t w e e nn o n r e l a t e dp a r t i e s  

musttakep lace .  

(ii)The purchasermust  assume t h es e l l e r ' sr e m a i n i n g  

mortgagerepaymentschedule a t  t h e  a s s o c i a t e d  f i x e d  r a t e  o f  

i n t e r e s t .  

(iii)The d i f f e r e n c eb e t w e e nt h eu n p a i dp r i n c i p a l  

ba lance of  t h e  s e l l e r ' s  m o r t g a g e  ( f i r s t  m o r t g a g e )  andthe  

M e d i c a i d - a l l o w a b l et r a n s f e r - p r i c em u s tb eg e n e r a t e de i t h e r  

f romsecondmortgageproceeds o r  c o n t r i b u t e d  e q u i t y  c a p i t a l  

or bo th .  

( i v )  The annualamount o f  a l l o w a b l ei n t e r e s te x p e n s e  

i n c u r r e da sd e s c r i b e di nt h i ss e c t i o n ,u n d e rt h e  t e r m s  o f  

t h e  f irst andsecondmor tgage,p lustheannua lpr inc ipa l  

d e b ta m o r t i z a t i o nm u s t  be l e s st h a nt h a tw h i c hw o u l d  

o t h e r w i s e  be r e i m b u r s e dp u r s u a n tt ot h i ss e c t i o n ,  i f  no 

assumpt ion o f  t h ee x i s t i n gf i r s tm o r t g a g e  w e r e  made. ( T h i s  

c o m p a r i s o ni sh e r e i n a f t e rr e f e r r e dt oa st h ec o m p a r a t i v e  

a n a l y s i s  t e s t . )  F o r  purposes o f  t h i ss u b d i v i s i o n ,t h e  

l o a n - f i n a n c e dp o r t i o no ft h eM e d i c a i d - a l l o w a b l et r a n s f e r  
b 

p r i c e  s h a l l  behe ldcons tan t  and t h ec o m p a r a t i v ea n a l y s i s  

t e s t  s h a l l  be a p p l i e dt oe a c hy e a r  o f  t h e  e f f e c t i v e  t e r m  o f  

secondt h e  f i r s t  and mortgages. I n  ins tanceswhere m o r e  

t h a no nf a c i l i t yi si n v o l v e d  i n  t h et r a n s a c t i o n ,t h e  

f a c i l i t i e s  may becombined f o r  Purposes o f  t hecompara t i ve  

a n a l y s i s  t e s t .  

-. .. 
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(2) Qualifying facilities shall be reimbursed principal 

debt amortization, interest and return o f  equity in the 

following manner: 


(i) Principal debt amortization. In each year, 


during the effective term of the mortgage, the capital 
cost 


component o f  the rate shall include a payment factor 

sufficient to reimburse the principal debt amortization 


component o f  the allowable portion o f  the mortgage. 

( i i )  Interest. The capital cost component shall 

include a payment factor sufficient to reimburse interest 

associated with the allowable portion o f  the mortgage as 

defined by paragraph (e)(2) o f  this section. 

( i i i )  Return o f  equity. The equity portion o f  the 

Medicaid-allowable transfer price shall be reimbursed in 


equal annual amounts beginning in the first year following 


the expiration o f  the term o f  the mortgages over the 

remaining useful facility life. 


. 
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( 4 )  The present value of the minimum lease payments 
payments to be made during the lease term including bargain 

purchase option, guaranteedresidualvalueandpenaltiesfor 

failure to renew) equals at least 90 percent of the fair market 

value of the leasedproperty This Provisionis not applicableif 


the lease besins in the last 25 percent
of the useful lifeof the 
equipment. Presentvalueiscomputed usins thelessee's 
incremental borrowins rate, unless the interest rate implicitin 
the lease is known and is less than the lessee's incremental 
borrowins rate, in which case the interest rate implicit in the 
lease is used. 

(c) If a lease is established as a virtual purchase under 


subdivision (b) of this section, the rental
charge is includable in 


capital-related costs as the lesser of the annual rent or the 

annual costs of ownership which shall be limited to depreciation 

and interest. When the cost of ownership becomes less than the 

annual rent, the rental charge shall be includable in capital­


related costs. The assresate rental or lease costs included in 

capital-related costs may not exceed the costs
of ownership that 

would have been included in capital-related over the useful 

life of the asset had the provider received legal title to the 


asset. 


(dl If a facility enters into a sale and leaseback 

agreement involving equipment on or after October 23, 1992, the 


amounts to be included incapital-related costs are the lesser
of 


the annual rent or the annual costs of
of ownership. When the cost 
ownership becomes less than the annual rent, the rental charge 
shall be includable in capital-related costs. The assresate rental 
o r  lease costs included in capital-related costs may not exceed the 
costs of ownership which shall be limited to depreciation and 
interest that would have been included in capital-related costs 
over the usefullife of the asset had the provider retainedlegal 


title to the asset. 
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86-2.22 Movable equipment. (a) Necessary and reasonable expenses 
related to movable equipment (depreciation computedon a straight­
line methodor accelerated under a double declining balance= [on] 
sum-of-the-years-digitsmethod, interest on indebtedness, lease, 
etc.) are considered allowable costs for residential health care 
facilities subject to such ceilings as may be established and 
promulgated by the Commissioner of Health. 

(b) An arms length lease puchase agreement with a 
nonrelated lessor involving equipment entered into on or after 
October 2 3 ,  1992 whichmeetsanyoneofthefourfollowing 
conditions, establishes the leaseas a virtual purchase. 


11) The lease transfers title of the equipment to the 


lessee during the lease term. 
( 2 )  The lease contains a bargain purchaseoption. 


75( 3 )  The lease term is at least percent of the useful 
life of the equipment. This provision is not applicable if the 
lease besins in the last 25 percent of the useful life of the 
equipment 
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86.2.24 Educational activities. The costs o f  educational 

activities, less tuition and supporting grants, shall be included in 

the calculation of the basic rate, provided such activities are 

directly related to patient care services. 
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86-2.25 Compensation o fo p e r a t o r sa n dr e l a t i v e s  o f  o p e r a t o r s .  

( a )R e a s o n a b l ec o m p e n s a t i o nf o ro p e r a t o r so rr e l a t i v e so fo p e r a t o r s  

f o rs e r v i c e sa c t u a l l yp e r f o r m e d  and r e q u i r e d  t o  beper fo rmedsha l l  

becons ide redasana l l owab lecos t .Theamoun ttobea l l owedsha l l  

b e  e q u a l  t o  t h e  amount n o r m a l l y  r e q u i r e d  t o  b e  p a i d  f o r  t h e  same 

s e r v i c ep r o v i d e db y  a nonre la tedemployee,asdetermined by t h e  

StateCommiss ioner  o f  H e a l t h .C o m p e n s a t i o ns h a l ln o tb ei n c l u d e di n  

t h e  r a t e  c o m p u t a t i o n  f o r  a n y  s e r v i c e s  w h i c h  t h e  o p e r a t o r  o r  r e l a t i v e  

o f  t h e  o p e r a t o r  i s  n o t  a u t h o r i z e d  t o  p e r f o r m  u n d e r  New YorkSta te  

l a w  o r  r e g u l a t i o n .  

( b )  Any amoun trepor tedascompensa t ionfo rse rv i cesrendered  

by a n  o p e r a t o r  o r  r e l a t i v e  o f  a n  o p e r a t o r  s h a l l  n o t  b e  a l l o w e d  i n  

excess o f  t h e  maximum a l l o w a n c e  f o r  f u l l - t i m e  s e r v i c e s  i n  c a r r y i n g  

o u t  h i s  p r i m a r y  f u n c t i o n .  

( c )Fo rpu rposes  o f  subd i v i s i o n  ( a )  of t h i ss e c t i o n ,i n  

d e t e r m i n i n g  a r e a s o n a b l el e v e  1 of c o m p e n s a t i o nf o ro p e r a t o r s  o r  

r e l a t i v e so fo p e r a t o r st h ec o m m i s s i o n e r  may c o n s i d e r  t h e  q u a l i t y  of  

c a r e  p r o v i d e d  t o  p a t i e n t s  b y  t h e  f a c i l i t y  d u r i n g  the y e a r  i n  

q u e s t i o n .  
9­
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defined a s  any entity which the residential health care facility is in 


organization or institution whose actions or policies the facility has the 


power, directly or indirectly to significantly influence or direct, or a 


special purpose organization or where an association or material interest 


exists in an entity which supplies goods and/or services to the residential 

-I- s !  

healthcarefacility, or anyentitywhich is controlleddirectly o r  -s 2 
0 

indirectly by the immediate family o f  the operator. immed iate family shall CI.P 

0 
w

include each parent., child, s p o u s e ,  brother, sister, first cousin, aunt and 0 
GJ 

uncle, whether such relationship arises by reason o f  birth 1 marriage or 3 %
(oc 


adopt i on. 


(b) The costs of goods and/or services furnished to a residential health 

care facility by a related organization are includable in the computation 

of the basic rate at the lower of tho cost to the related organization, or 

the market price of comparable goods and/or services available in t h e  

residential health care facility’s region within the course of normal 

business operations. 

( c )  I f  the residential health care facility has incurred any costs in 

connection with a related organization, the final payment rate shall include 

the costs of such goods and/or services. 

(d) A special purpose organization shall be defined as an organization 

which is established to conduct certain of the provider's 

patient-care-related or non-patient-care-related activities. The special 

purpose organization shall be considered to be relatedif: 

(1)  the facility controls the special purpose organization through 

-contracts orother legal documents that allow direct authority over the 
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(2) t h e  facility is, for all practicalpurposes the sole beneficiary 

o f  the special organization’s activities. The facility shall be considered 

the special Purpose organization’s sole beneficiary if one or more of the 


three following circumstances exist: 


li)a special purpose organization has solicited funds in the name of 

and with the expressed imp1 iedapproval of theor faci 1 i ty,and substantially 

all the fundssol icited by the organization were intendedby the contributor 

or were otherwise required to be transferred to the facility or used at its 

discretion or direction; 

( i i )  the facilityhas transferred some of its resources to a special 

purpose organization substantially all of whoseresourcesare held for the 
benefit of the faci1 i ty; or 


( i i i )  the facility has assigned certain-of its funstions (such as the 

operation o f  a dormitory) t o  a special purpose organization that is operating 

primari ly for t h e  benefit of the facility. 


